language of section 75.316-2(f)(2) indicates that it can deem
the area unsafe for examination for any reason and take other
steps to measure the effectiveness of the movement of air from
one area to another.  The contestant points out further that
there is no other regulation which allows an operator to
declare an area unsafe to travel, and that the bleeder entry
is also the only area of a coal mine where methane is allowed
to be at 2.0%.

On the facts of this case/ the contestant contends that
the only reason the bleeder evaluation point is at the regulator
is because MSHA "forced the company to put it at this location."
Contestant asserts that if one wants to sample the air as
it comes off the gob/ the bleeder evaluation point is the
logical place to take the reading before that air has a
chance to mix with return air.  Contestant also points out
that there is no requirement in the Act that air from the gob
be measured or sampled at the bleeder evaluation point other
than what MSHA has imposed through the ventilation plan,
and that there is no question that the fireboss could take
the methane reading at the intersection.

Contestant suggests that the only point in having the
bleeder evaluation point at the regulator is that someone has
to walk it, and this fact makes that location an "active working"
under MSHA's theory.  Contestant suggests further that there
are two ways to handle the problem.  One way is to move the
bleeder evaluation point to the intersection where the air
mixes with the return, and contestant concedes that this will
not give as accurate a reading of the air-methane mixture from
the gob.  A second way is to assume that MSHA meant what it
said when it specifically stated that the bleeder entry is
the area where air moves from the active pillar line to the
intersection with the return and it not active workings.
Contestant emphasizes the fact that pursuant to Section 75.316-2(f),
MSHA expected travel in this inactive area of the mine, and
contestant suggests that the second method is the more logical
solution and meets the needs of the parties as well as preserving
the safety of the miners.

Finally, contestant asserts that MSHA should not be
permitted to ignore the definition of "bleeders" as defined
in its own regulations.  As for MSHA's suggestion that it seal
the gob, contestant states that this argument totally ignores
the fact that MSHA has no authority to request a gob be sealed
unless methane or explosive gases are a problem (30 CFR 75.329
er. seq.).  Contestant states that carbon dioxide is not an explo-
sive gas.  Since a bleeder entry is specifically defined as
an area that is not in active workings, contestant concludes
that section 75.301 does not apply and that the citation should
be vacated.
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